
 

 

 Overview 
 

A very conservative budget was read by the South African Minister of Finance today, 20 February 2019. 
There are no notable increases in any of the direct or indirect taxes. The major increase in revenue is to 
be achieved by allowing “bracket creep” ie, to allow inflation to naturally increase the tax take.  

The Commission of Inquiry into Tax Administration and Governance by the South African Revenue 
Service("SARS") has recommended steps to improve governance at the agency. SARS is strengthening its 
operations by re-establishing the LBC and setting up a dedicated unit to tackle syndicated tax evasion.  
 
Revenue collections have been negatively impacted by paying out the backlog of VAT refund claims, 
which has substantially reduced the backlog of such claims.  
 

 business tax proposals 

On the tax policy side, there are numerous proposals, some of which are to take immediate effect: 

 Dilution transactions – with immediate effect, the anti-avoidance rules relating to share 
buybacks will be extended to include transactions that involve the distribution of a substantial 
dividend to the current company shareholder and the subsequent issue of shares to a third 
party.  

 In very brief summary, the following proposals are on the slate for further legislative action:  
o Correcting certain anomalies arising from applying the value shifting rules (where the 

market value of the asset acquired by a company differs from the market value of 
shares issued in exchange);  

o Dealing with possible double taxation when a company that acquired assets in exchange 
for shares subsequently disposes of assets in circumstances where the shares and the 
assets differed in value on acquisition;  

o A reconsideration of requirements around the special interest deduction for debt 
financed acquisitions of the controlling shareholding in an operating company;  

o Restrictions on utilising the special interest deduction in the case of the debt funded 
capitalisation of newly established companies (as opposed to acquiring a controlling 
interest in an existing income generating company);  

o Specific provisions dealing with the transfer of exchange items and interest-bearing 
instruments between companies as part of a group reorganisation;  

o Refining and clarifying the interaction between various anti-avoidance rules applicable 
to intra-group transactions;  

o Harmonisation of the provisions that are applicable to “exit charge” on corporate de-
grouping in the context of corporate reorganisation rules and the provisions relating to 
controlled foreign companies in section 9D and section 9H of the Act;  



 

o Amending the rules relating to the deregistration of companies in order to effect 
compliance with certain of the reorganisation/merger rules to align them with the 
Companies Act, 2008 provisions;  

o Further work will be done to find solutions for the tax treatments of amounts received 
by portfolios of collective investment schemes (which had received considerable 
attention during 2018);  

o The tax treatment of unlisted REITS will be considered where they are widely held or 
held by institutional investors;  

o The current REIT regime is to be reviewed with attention given to inconsistencies 
affecting, inter alia, foreign exchange differences and corporate reorganisation rules;  

o Amendments will be considered to address the administrative burden on the transfer of 
assets between a risk policy funds paying benefits in the form of an annuity and an 
untaxed policy holder fund;  

o The provisions of the Income Tax Act, 1962 will be revised to bring them in line with the 
New Insurance Act, 2017;  

o In relation to special economic zones (“SEZs”), certain changes will be made to review 
the provisions and clarify the policy intent and address unintended misalignment with 
the Special Economic Zone Act, 2014 and reviewing the anti-avoidance measures 
relating to transactions between a company and connected persons within the SEZ; and  

o The rules relating to venture capital companies will be reviewed with a view to 
preventing certain abuse relating to excessive tax deductions.  

o Government will review the urban development zone tax incentive which is due to 
expire on 31 March 2020 to determine whether it should be extended or not.  

  

 VAT 
 

Value-added tax (“VAT”) legislation amendments proposed include: 

 It is anticipated that on 1 April 2019, a new regulation (repealing and replacing the former 
regulation) defining the term “electronic services” for purposes of the VAT Act, 1991 will be 
brought into force. In its current form, the new regulation proposes to expand the definition of 
“electronic services” to include “any service supplied by means of an electronic agent, electronic 
communication or the internet for any consideration”. It has been proposed that the definition 
of “group of companies” in the new regulation be relaxed to take into account that 100% of the 
shares in a controlled company may not be held by a controlling company as a result of dilutions 
owing to employee incentive or other empowerment schemes, consequently expanding the 
relief afforded to entities in a group of companies;   

 Clarification regarding the VAT treatment of the transfer of a long-term reinsurance policy;  
 Amendment of certain definitions in the VAT Act to align with the Insurance Act, 2017;  
 In the context of transfers of fixed property, relaxation to the rule that an enterprise or part of 

an enterprise transferred in terms of the corporate reorganisation provisions of sections 42 or 45 
of the Income Tax Act must relate to the transfer of a going-concern in order for section 8(25) 
relief to apply;  

 Clarification regarding the treatment of payments for rental stock in instances where a vendor is 
deemed to supply services to any public authority, and is paid or makes a payment in line with 
the National Housing Programme;  

 Review of the constitutionality of SARS’ discretionary powers in section 72 given the challenge of 
its application to the peremptory provisions of the VAT Act; and  

 Clarification regarding the policy intention behind the relief afforded foreign donor-funded 
projects, particularly where such project is sub-contracted. 
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 Individuals 

 No adjustments will be made to any of the personal income tax brackets. The marginal tax rates 
for each personal income tax bracket will remain unchanged from the current rates.  

 The primary, secondary and tertiary tax rebates will be increased slightly, resulting in small 
increases in the tax-free thresholds.  

 No adjustments will be made to the medical scheme fees tax credits.  
 These combined measures are expected to raise a total of ZAR13.8-billion in revenue, out of the 

ZAR15-billion total tax revenue estimated to be raised by the 2019 tax proposals. 

Future tax proposals include: 

 From 1 March 2020, South African resident employees who work outside South Africa for more 
than 183 days during any 12-month period will be subject to tax in South Africa on their foreign 
employment income that exceeds ZAR1-million. Employers will be allowed to reduce their 
monthly employees’ tax (PAYE) withholding by the amount of foreign taxes withheld from such 
employment income.  

 Retirement related reforms include:  
o Non-deductible contributions to a provident fund or a provident preservation fund will 

be deductible from an annuity payable by such fund in determining the taxable portion 
of the annuity.  

o Pensions paid to a surviving spouse upon the death of a member of a retirement fund 
will be subject to employees’ tax (PAYE) withholding at a flat specified rate (although it 
was not stated what this rate would be) and tax rebates should not be taken into 
account in the PAYE calculation.  

o Any excess PAYE will be refunded on assessment. 
 Government intends to publish draft legislation regarding a gambling tax for public comment in 

2019.  
 Government intends to start taxing electronic cigarettes and tobacco heating products. 

  

 International tax 
  

 Transfer pricing  
o The application of South Africa’s transfer pricing rules is based on the definition of 

“connected persons” in section 1 of the Income Tax Act, subject to some modifications. 
It is proposed that the scope of application of the rules be reviewed to determine 
whether their application should instead be based on the concept of “associated 
enterprises” as defined in Article 9 of the OECD Model Tax Convention. This definition is 
also proposed by the OECD in its 2011 paper Transfer Pricing Legislation – A Suggested 
Approach.  

 Thin capitalisation  
o South Africa has various legislative tools available to curb the use of excessive debt 

funding in the context of inbound investments. These include section 23M and 23N of 
the Income Tax Act and the transfer pricing rules in section 31. It is proposed that these 
rules be reviewed against international best practice. The budget speech notes the 
importance, in this regard, of striking a balance between attracting capital and 
investment, and adequately protecting the corporate tax base.  

 Mandatory disclosure rules  
o Government is concerned that offshore structures are being designed so as to avoid the 

disclosure of financial account information under the Common Reporting Standard 



 

(“CRS”). It is proposed that the OECD’s Model Mandatory Disclosure Rules for CRS 
Avoidance Arrangements and Opaque Offshore Structures be adopted. It is further 
proposed that penalties be imposed for non-compliance with the rules.  

 Controlled foreign company (“CFC”) rules  
o As a result of the global trend towards reducing corporate tax rates, it is proposed that 

the “high-tax” threshold exemption be reduced while protecting the sustainability of the 
South African tax base.  

o Government has identified certain multi-layered transactions where group CFCs are 
interposed in the supply chain between South African connected parties and third party 
non-resident customers or suppliers, thereby shifting income to offshore jurisdictions 
with beneficial tax regimes. It is proposed that additional measures be introduced to 
prevent such circumvention of the anti-diversionary rules.  

 The definition of “permanent establishment”  
o It is proposed that the definition of “permanent establishment” contained in the Income 

Tax Act be reviewed to determine whether the definition thereof (incorporated from 
the OECD Model Tax Convention on Income and on Capital, at Article 5, as of 21 
November 2017) is aligned with that in South Africa’s Double Taxation Agreement 
network, as modified by the Multilateral Instrument.  

 

 Sugar tax 

 The sugar tax increases to 2.21c per gram per 100 ml. 

  

 Fuel levies and carbon tax 
 

 In June 2019,  a new carbon tax will be introduced of 9c per litre on petrol and 10c per litre on 
diesel.   

 The National Treasury will publish a draft Environmental Fiscal Reform Policy Paper in 2019. It 
will outline options to reform existing environmental taxes to broaden their coverage and 
strengthen price signals. The paper will also consider the role new taxes can play in addressing 
air pollution and climate change, promoting efficient water use, reducing waste and encouraging 
improvements in waste management. Government will also investigate a tax on “single-use” 
plastics including straws, caps, beverage cups and lids, and containers to curb their use and 
encourage recycling. It will also review the biodiversity tax incentive.  

 The fuel levy increases by 15c per litre.  
 The fuel levy is currently imposed on petrol, diesel and biodiesel. Fossil fuels such as mineral 

ethanol, illuminating paraffin, aviation kerosene, liquefied petroleum gas, compressed natural 
gas – as well as biofuels such as bioethanol and biogas – are not subject to fuel taxation. Yet, 
they are used as transport fuels. This creates a discrepancy: claims can be made to the The Road 
Accident Fund ("RAF") for damages arising from accidents involving motor vehicles operating on 
fossil fuel sources, but these fuels are not subject to the RAF levy. To address this anomaly, 
government will review the scope and definition of fuel levy goods in the Customs and Excise 
Act, 1964.  

  The RAF levy increases by 5c per litre.  
 Diesel rebates can be claimed on the fuel levy and RAF Levy but not on the carbon tax.  
 The farming, forestry and mining industries are refunded levies paid when they buy diesel. This 

refund is intended to offset the RAF levy these users pay. However, these diesel users still 
receive benefits from the RAF if they experience accidents involving motor vehicles, even if the 
accident is off-road. It is proposed that the RAF levy diesel refund benefit for these primary 



 

production industries be limited to ensure that diesel users in these sectors equitably contribute 
towards their RAF indemnity. 

 

 Excise duty 

 The excise duty on:  
o beer, cider and alcoholic fruit beverages increases to ZAR1.74 per 340 ml.  
o wine increases to ZAR3.15 per 750 ml and sparkling wine to ZAR10.16 per 750 ml.  
o spirits increases to ZAR65.84 per 750 ml.  
o cigarettes increases to ZAR16.66 per 20 cigarettes.  
o In 2020, e-cigarettes might also be subject to excise duties.   

 Because of the way ad valorem excise duty is calculated, vehicles produced locally are taxed at a 
higher rate than imported vehicles. To remove this anomaly, government proposes to align the 
tax treatment.  

 SARS has compiled an excise rewrite discussion document that will be published for public 
comment as part of redrafting the excise duty legislative framework. The paper outlines the 
internationally recognised requirements of an excise duty administration. The current duty-at-
source system is reviewed to identify possible reforms. A selected country comparison outlines 
reform options and the conclusion reflects the proposals that SARS supports. After comments 
are received, SARS will engage representative industry bodies and responsible government 
departments on reform proposals that require refinement.  

 Concerns regarding duty-free shops operating within the country have been noted. The 
legislative framework governing duty-free shops will be reviewed to minimise any abuse and 
risks that may be occurring. SARS will investigate any alleged abuse and take action if required.  

 Manufacturers and importers of alcoholic beverages must obtain compulsory tariff 
determinations before these beverages can be removed from the excise manufacturing 
warehouse or cleared for home consumption upon the first importation. Bulk wine that is 
removed from one excise manufacturing warehouse to another is used as an input for further 
manufacturing and is not the final alcoholic beverage that should be subject to the tariff 
determination requirement. These bulk wine removals between warehouses will therefore be 
exempted from the obligation.  

 The 2018 Budget strengthened the fiscal marking, tracking and tracing intervention for tobacco 
products to comply with South Africa’s obligations under the Illicit Trade Protocol of the World 
Health Organisation Framework Convention on Tobacco Control. Other excise and levy goods 
pose similar illicit trade risks causing significant revenue losses. The intervention could also 
address these concerns in a cost-effective manner. Over time, the intervention will be expanded 
to include other excise and levy products where feasible.  

 Implementing the carbon tax requires SARS, the Department of Environmental Affairs and the 
Department of Energy to share client-specific information. Provisions in the Customs and Excise 
Act that permit information sharing with strict confidentiality will be enhanced for the purposes 
of carbon taxation and the associated regulation of greenhouse gas emissions and energy 
efficiency.  

 Ad valorem proposals to consistently apply and extend current items:  
o Expanding the computer category:  

 Ad valorem taxes apply to televisions and monitors with screens larger than 
45cm, irrespective of their end use. “Smart” technology items are harder to 
distinguish and therefore difficult to categorise. To prevent these items from 
escaping ad valorem tax, it is proposed that the computer category be 
expanded to include any apparatus with a screen larger than 45cm.  

o Expanding the gaming category:  
 Ad valorem taxes on gaming consoles are currently limited to consoles that use 

a television screen. However, games are now displayed on many different 
items. It is proposed that the provisions be amended to include any external 
screen or surface on which gaming console images can be reproduced.  



 

 Government will review provisions relating to duty rebates and refunds in circumstances of vis 
major (an unpreventable incident caused by a superior external force) in the Customs and Excise 
Act and its schedules to align them with international best practice.  

 Government will consider amendments enabling the confidential disclosure of names and 
associated reference numbers of customs clients, as well as other information necessary to 
verify legitimate financial flows. The proposed amendment will align the Customs and Excise Act 
with the similar approach adopted in the Tax Administration Act, 2011. 

  

  
 

 For more information, please contact the ENSafrica tax department at info@ENSafrica.com 
  

No information provided herein may in any way be construed as legal advice from ENSafrica and/or any 
of its personnel. Professional advice must be sought from ENSafrica before any action is taken based on 
the information provided herein, and consent must be obtained from ENSafrica before the information 
provided herein is reproduced in any way. ENSafrica disclaims any responsibility for positions taken 
without due consultation and/or information reproduced without due consent, and no person shall have 
any claim of any nature whatsoever arising out of, or in connection with, the information provided herein 
against ENSafrica and/or any of its personnel. Any values, such as currency (and their indicators), and/or 
dates provided herein are indicative and for information purposes only, and ENSafrica does not warrant 
the correctness, completeness or accuracy of the information provided herein in any way. 
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