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Recently, the South African Property Owners Association
(SAPOA) released its Office Vacancy Report for the first
quarter of 2019. According to one of the key findings of the
report, there has been a quarter on quarter decline in SAPOAs
assessment of the square meterage of commercial property under
development from 559,000 sqm to 404,000 sqm.
Where a person decides to purchase or acquire commercial
immovable property, a factor which should be taken into
account when assessing the costs of the purchase, is the tax
deductions or allowances that may be available. In this
regard, a potential purchaser of commercial property should
take note of s13quin of the Income Tax Act, No 58 of 1962
along with Interpretation Note 107 (IN107), which was issued
by the South African Revenue Service (SARS) during December
2018.
In terms of s13quin, provided certain requirements are met, a
person may claim an allowance on part of the costs of new and
unused commercial buildings or improvements to such buildings.
IN107 provides some insight into SARSs interpretation of this

provision and explains how the allowance available under this
section operates.
Ordinarily, only taxpayers for whom commercial buildings
constitute revenue assets (i.e. taxpayers that in the normal
course of business acquire and trade in commercial buildings)
would be allowed to deduct attendant purchase, construction
and improvement costs.
Basic requirements to claim s13quin allowance
The basic requirements to claim an allowance under s13quin are
the following:
1. The contract for construction, purchase or improvement
must have been concluded after 1 April 2007;
2. Costs relate to a new and unused commercial building or
improvement;
3. The building or improvement is owned by the taxpayer;
and
4. The building is wholly or mainly being used for trade in
the year of assessment.
Commercial Building
The s13quin allowance is restricted to commercial buildings
and improvements thereto. IN107 defines buildings as
substantial structures of a relatively permanent nature
consisting of walls, a roof and necessary appurtenances. It
further states that the allowance is not available for all the
immovable assets that would be covered by the broader concept
of commercial property.
In discussing the meaning of commercial building within the
context of s13quin, IN107 refers to the decision in ITC 1007
(1962) 25 SATC 251 (N), where it was held that a hotel
swimming pool and surrounds that were detached from the hotel
itself did not constitute a building within the meaning of
s13quin. One should note that in the same decision, the court
stated that a swimming pool that was part of the building may

have fallen within the parameters of the section. This would
be the case if, for example, such swimming pool was built into
the rooftop of the hotel and therefore physically part of the
permanent structure.
New and Unused
For s13quin to apply, the buildings or improvements must be
both new and unused. IN107 states that new must be taken to
mean recently constructed and unused means that the building
was not previously used by any person for any purpose. IN107
further states that whether a building is new and unused
depends on the facts of the case and must be determined at the
point where the taxpayer becomes the owner of the building or
improvement. According to IN107, where the building is
purchased, the s13quin allowance is still available to the
purchaser, provided that it is new and unused from the
perspective of the purchaser.
Even where a building is no longer new or unused, any new and
unused improvements to its physical structure will qualify for
a s13quin allowance. According to IN107, an improvement has
been held to be an extension, addition, improvement that is
physically attached to, connected or structurally integrated
with the building.
Value of the allowance
The s13quin allowance is limited to 5% of the lower of the
actual cost to the taxpayer, or the cost that would have been
incurred by the taxpayer in an arms length transaction. The
allowance is also limited by any deductions or allowances
available regarding the same expenditure.
Importantly, where only part of a new and unused building is
acquired by the taxpayer without the taxpayer having erected
or constructed that part, the acquisition cost for the
purposes of s13quin is deemed to be 55% of the acquisition
price of the part of the building acquired. In the case of an

improvement being acquired, the acquisition cost for the
purposes of s13quin is deemed to be 30% of the acquisition
price. IN107 explains that the purpose of the 55% limitations
is to ensure that the allowance is not calculated on the cost
of the land, which would be included in the acquisition price
of the building purchased.
Wholly or mainly used for trade
A valuable feature of the s13quin allowance is that it is
potentially available for past years of assessment where the
taxpayers income for the trade conducted out of the building
was exempt, provided the building or improvement has not been
disposed of subsequently.
Comment
Section 13quin, in the present high risk and unpredictable
economic environment, provides some welcome tax relief for
those persons who are in the business of building and creating
new commercial infrastructure in South Africa. The section is
helpful for taxpayers who build or buy new and unused
commercial buildings in circumstances where they would
ordinarily not be allowed a deduction.
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