BEL 300 STUDY NOTES
TRUSTS
1. INTRODUCTION
DEFINTION OF A TRUST: (Hague Convention – Law Applicable to Trusts)
· Legal relationship created during the lifetime of the founder (inter vivios); or
· On death (mortis causa)
· By a person (the founder)
· Who places assets under the control of another (the trustee) for the benefit of a beneficiary; or 
· For a specified purpose

· It is regarded as a relationship
· BUT it was specifically included in “person” definition in s1 = subject to NORMAL TAXATION

· May consist of cash or other assets 
· Administered and controlled by a trustee / trustees

· Appointed by founder
· Acts in fiduciary capacity
· Administer and distribute income & capital of the trust until termination of the trust (if specified)
· Distributions: must be made in accordance with provision of the trust deed
· Representative taxpayer iro any income that accrues to the trust (incl: capital gain that is made on a disposal by the trust)

· Income tax assessment may be raised on the trust on a donor and/or on the beneficiaries in certain circumstances ito provisions of s7 & s25B

· DISCRETIONARY TRUST:
· Legal ownership of the assets transferred to the trust vests in the trustees and not in the beneficiaries

· “BEWIND TRUST” – VESTING TRUSTS
· Characterised by ownership vesting in the beneficiaries, with trustees having ONLY power of administration



	DEFINTION:
“TRUST” s1
	· Any trust fund consisting of cash or other assets
· Administered + controlled by a person acting in a fiduciary capacity (trustee)
· Such person is appointed under:
·  a deed of trust; or
·  by agreement; or
·  under the will of a deceased person


	GENERAL PRINCIPLES
	· USES OF TRUSTS:
· To protect minor dependants (otherwise inheritance is transferred to Guardian fund of SA)
· Protect disabled dependants
· Protect other beneficiaries
· Insolvent dependantsNever create solely to get tax benefits

· Married ICOP

· Family assets to be shared: game farms
· Donations to charity to be ad infinitum managed
· Traditionally for tax (estate) planning (benefits largely eliminated CGT & rates)

· FOUNDING OF TRUSTS
· Inter vivos: during lifetime of the founder
· Mortis Causa: testamentary

· Trust is a “PERSON”, but NOT a “natural person”
· NO s6 rebates
· NO interest exemption

· YOA: 28/29 February

· TRUSTEE: representative taxpayer
· Carrying the responsibility for all the tax matters of trust
· Tax assessment still in Trust’s name

· CREATED IN 2 WAYS:
· Mortis causa : testamentary
· Inter vivos

· CLASSIFICATION
· Discretionary trust
· Bewind or vesting trusts

· 3 POSSIBLE TAXPAYERS
· Founder (Donor)
· Trust
· Beneficiaries






2. DIFFERENT TYPES OF TRUSTS
	
	par (a): SPECIAL TRUST
	par (b):  SPECIAL TRUST
	NORMAL TRUST

	DEFINITION
	· Beneficiary (BF): suffers from mental illness / serious physical disability

· Prevents him from earning income / maintenance

· When BF dies, then trust no longer “special trust”

· Par 82: preserves the status of special trust until the earlier of 

· disposal of all assets held by trusts OR 
· 2 years after BF death

	· BF: relatives of the deceased;
· Created ito the will of a deceased person for the BF
· On date of death: BF must be alive or conceived 
AND
· Youngest BF < 18 years old

· Trust cease being a “special trust” in YOA when the youngest BF attains the age of 18
	· Trust which is not “special as defined”


	FOUNDING
	Inter vivos; or
Mortis causa

	Mortis causa
	Inter vivos; or
Mortis causa


	TAX RATE
	Individual sliding scale

	Individual sliding scale
	40%

	CGT BENEFITS
	· Par 5: annual exclusion
· Primary Residence exclusion
· PUA exclusion
	
	

	CGT INCLUSION RATE
	33.3%
	33.3%
	66.6%






3. NATURE OF INCOME RECEIVED & DISTRIBUTED BY TRUSTSTrustees may distribute some / all of the income to beneficiaries ito trust deed / their discretion
Asset sold, bequeathed / donated to trust 
(CGT effect for “disposer”)






· Conduit (drain) pipe principle – ARMSTRONG V CIR
· Income retains its identity until it reaches the parties un whose hands it is taxed (eg: beneficiaries)

· Trust is merely a conduit pipe through which income flows & retains identity in the hands of the beneficiaries

· Distributions are DEEMED to consist pro rata of the different types of income earned, UNLESS  trust deed provides otherwise

· When accrual of income is to a beneficiary  any exemption from tax provided in the Act will be available to that beneficiary
· Example: if trust income consists of dividends  a beneficiary who is entitled to the trust income must be regarded as having received dividends and is entitled to s10(1)(k) exemption


· Accumulated income in the trust effectively loses its identity – SIR V ROSEN

· Income flowing through a trust retains its identity
· Whether paid by way of annuity or in some other way
· Only retains its identity if distributed to BF in the same YOA as it accrued to trust
· Amount can only be taxed once




	
	LOCAL DIVIDENDS
	FOREIGN DIVIDENDS
	FOREIGN INTEREST
	LOCAL INTEREST

	2012
	

	Section
	10(1)(k)
	10(1)(i)
	S10(1)(i)
	10(1)(i)

	Exemption
	Normally 100%
	Max: R3 700:
1st against foreign div.

	R22 800 
R33 000 (>65)
Reduced with R3 700 used



	2013
	

	Section
	10(1)(k)
	10B
	None
	10(1)(i)

	Exemption
	100%
	Special rules
	None
	R22 800
R33 000 (>65)

	Annuity
(Exemption)
	None
S10(2)(b)
	Yes
	Yes
	Yes




ANNUITIES
· Special inclusion:			par (a) GI
· Loses s10(1)(k) exemption:		dividends
· Loses s10(1)(h) exemption:		interest of non-resident

(s10(2)(b) provides that div / interest portion of annuity received by / accrues to person will not qualify for dividend exemption or exemption for interests to non-residents_


· Does not refer to s10(1)(i): local interest or s10B: foreign dividends
· These exemptions may be utilised against the relevant portion of an annuity if the maximum limit has not already been utilised by the TP receiving the annuity

SILKE EG 27.1, pg. 807




4. PERSONS LIABLE FOR TAX ON INCOME EARNED BY TRUST:		s25B & s7

· NB to determine WHO gets taxed:
· Donor; 
· Beneficiary; or
· Trust

· S25B: income of trust & beneficiaries of trusts
BUT SUBJECT TO s7  “donation, settlement or other disposition”  donor gets taxed

· Therefore: need to identity the correct Taxpayer wrt any amount received by the trust
· Consider sections  - IN THIS SPECIFIC ORDER
1) Amount taxable in the hands of the DONOR:	s7(2) – s7(8)
2) Amount taxable in hands of BENEFICIARY:	s25(1) & s25(2) with s7(1)
3) Amount taxable in hands of the TRUST:		S25B

SUMMARY
[image: ]

5. LIABILITY OF THE DONOR FOR TAX ON INCOME

· S7(2) – 7(8) may only be invoked if “donation, settlement or other similar disposition” has taken place

DONATION:
· Gratuitous disposal of property
· Incl: any gratuitous waiver or renunciation of a right
· Disposing property @ NO consideration
· Donor = voluntarily

· Does not have to be subject to donations tax

SETTLEMENT:
· Disposal of property for NO consideration subject to specific T & C’s (for trustees of trust)

DISPOSITIONS
· Disposal: refer to 8th Schedule – CGT

· 	Not for full value = JOSS
· 	Element of generosity = OVERSTONE

· Donations for NO consideration:		inter vivos trust
· Bequests for NO consideration:		testamentary trust


SIMPSON: “Income” means profits for s7(2) – 7(7)
Deductions may this be taken into account. Exemptions will depends on TP to whom amounts deemed to accrue 

Lower go down in subsection, the more power the subsection has: takes preference over others 

	DEEMED INCLUSION IN SPOUSE’S INCOMEChp 10.7 detailed discussion


TX BETWEEN SPOUSES
	s7(2)
	· Anti-avoidance provision aimed at preventing spouses from reducing their liabilities for normal tax by arranging TI to be split between them

· Any income rec / accrued to any person:         VESTED RIGHT

· Married ICoP / OCoP

· BF = spouse

· Deemed to be accrued to the donating spouse IF


a. Income received by recipient with SOLE / MAIN PURPOSE: reduction, postponement or avoidance of donor’s liability for tax
TAX AVOIDANCE = REQUIREMENT

b. If excessive amounts are paid out of the trade income of 1 spouse to the other
such amount is > amount which recipient would reasonably be entitled to re the nature of the trade
DISTRIBUTION OF TRADE INCOME

(EG: Wife gets R40’ from H business. Should reasonably get R10’. H taxed on R30’)



	SPOUSES MARRIED ICOP
SPLIT “PASSIVE INCOME”

	7(2A)
	(a) Any Income (other than derived from letting fixed property) which derived from carrying on of a trade:
· Accrue to one spouse; or

· Jointly be by both ito proportions of agreement that regulates joint trade / what they reasonably should be entitled to re nature of trade, extent of participation + services etc.

(b) Income derived from letting of fixed property AND income otherwise from carrying on a trade {interest, dividends}
· Deem to accrue in equal share to both spouses:    50:50
· PROVIDED:  does not fall outside the joint estate of the spouses : ANTENUPTIAL OR WILL


	DEDUCTIONS FOR SPOUSES
	7(2B)
	· Any deduction / allowance
· Shall be deemed to be deduction / allowance that may be made in d/mination of TI of such spouse

DEDUCTION APPLICABLE TO INCOME  FOLLOW INCOME
(EG: W’s PF, RAF etc. follows HER income

Deductions for property in estate: divide exp. equally)


	EXAMPLE:
DONOR                                DONEE
    H                                          W                Donates asset (receives income from it)

W receives income
S7(2): deemed income of donor spouse. H PAYS TAX
NEED INTENTION OF H of TAX AVOIDANCE for s7(2)              (this intention will be given in test question)



	 DEEMED INCLUSION IN PARENT’S INCOMENOTE: If donor = GRANDMOTHER = s7(3) N/A. only refers to PARENTS. Therefore grandchild taxed

	7(3) 
	· Inc shall be deemed to be received by parent of minor child
· Direct + indirect donations from that parent to their minor children (includes adopted / step children)

· Minor = unmarried and younger than 18

· It has been received by / accrued to  / in favour of that child; or
· Expended for maintenance, education or benefit of child; or
· Accumulated for benefit of that child

· D/mine if a minor at the time of “vesting”
· Parent will be liable for tax on income produced by reason of / in consequence of the donated assets
· Irrespective if received / accrued / expended for child’s benefit


	CROSS DONATION
	7(4)
	· Inc. received / accrued / in favour of
· Any child / step child of any person
· Due to donation by another person
· If such parent / spouse has made donation or given some other consideration in favour DIRECTLY / INDIRECTLY 
· To the said other person


	EXAMPLES
S7(3):
Donor (parent)                                                                  Donee (Minor)
The parent will be taxed

S7(4):
Donor                             Mother of minor (Donates in return for benefit to family)

Family                           Minor child / step child                                   
(not minor)
Family taxed (not a child)                                    Mother taxed iro child

OR GIVEN OTHER CONSIDERATION
Donor                             father of minor 
Father taxed iro child
Minor

INDIRECTLY
Y                                    FATHER                           X


Baby                             Minor (son)                    Daughter of X (not a minor = married)
of Y                               of father






	RETAINED INCOME NOT VESTED DUE TO STIPULATION / CONDITIONSILKE 27.5


	7(5)
	· Before s7(5) can apply: there must be a donation which is subject to a condition or stipulation to effect that BF shall not receive the income or some portion until the happing of an event

· E.g.: Condition that a certain age must be reached / that BF must marry
S7(1): BF (or estate) will definitely receive income whether paid or not
S7(2) – 7(8) PREFERENCE over 

· Applies ONLY to
·  income retained in a trust; and 
· arose from a donated asset

1) IF pmt merely delayed BUT BF has VESTED RIGHT to income: 
s7(5) N/A & BF LIABLE for tax

2) Reason for non-distribution is stipulation, condition or event that has not been met & BF may never received it:
DONOR LIABLE

EXAMPLE: “it will be distributed amongst remaining BF should the BF die before fulfilling the condition”: indicates that no BF has a vested right and might thus result in s7(5) application

· RESULT s7(5): income retained in trust cannot be taxed in hands of BF / trustees = BUT ON PERSON WHO MADE DONATION TO TRUST

· Each Donor taxed on:
· Pro rata income retained in the trust which is
· Attributable to the donation made by THAT donor



	AMOUNT VESTED THAT CAN BE REVOKEDSILKE 27.6


	7(6)
	· If any donation contains stipulation
· R to receive any income thereby conferred may be revoked or conferred to another
· Donor will be taxed
· Specific provision or clause in deed of donation must grant this power
{this will be told in the question in the test}


	DONATION OF REVENUE STREAM
	7(7)
	· TP cedes the right to receive income generated by his assets,
· But still retains the ownership of the asset; or
· Retains the right to regain ownership at a future date
· If TP cedes the right to income before its accrual: his TI is decreased by the amount that it ceded  THUS: s7(70 prevents this from occurring

· Any rent, div, interest, royalties or similar income iro movable or immovable property that are received by or accrued to another person

· Due to donation while the donor remains OWNER / ENTITLED TO REGAIN

· Deemed to have been received by DONOR: DONOR TAXED

E.g.: fixed property, CO share, deposit, loan, copyright, design, trade mark

· APPLICABLE even if income would have been EXEMPT IN HANDS OF RECIPIENT

	RESIDENT BENEFITS A NON-RESIDENT
	7(8)
	· Any amount received by a NON-RESIDENT 
· Donation made by RESIDENT
· INCLUDE IN INCOME OF RESIDENT DONOR
· IF: amount would have constituted INCOME had that person (NON-RESIDENT) been a RESIDENT

· N/A: NON-RESIDENT PBO; Controlled foreign CO

· “INCOME” in this sense means GI LESS EXEMPT INCOME
(SIMPSON CASE N/A)

· Exp. / allowance / loss FOLLOW INCOME: BUT MAY NOT EXCEED AMOUNT INCL. IN GI

	Example:
J = resident SA                             donated foreign interest bearing interest to the trust
Trust must pay to Jeff = NON-RESIDENT + no PE in SA

· S9(4): interest is not an SA source
· If JEFF was a resident, it would have been income (worldwide income) + s7(8) applicable
· J: resident = liable for tax



FRAMEWORK
	
	DONOR 1
Rental income
	DONOR 2
Dividend Income
	DONOR 3
Interest Income

	Total income of trust
	
	
	

	LESS: VESTED AMOUNTS
	
	
	

	· AMOUNTS DISTRIBUTED
	
	
	

	Beneficiary 1
	
	
	

	Beneficiary 2
	CONSIDER s7(2) – 7(4), 7(6) – 7(8)

	
	

	Beneficiary 3
	
	
	

	· UNDISTRIBUTED AMOUNTS
	
	
	

	Beneficiary 1
	
	
	

	Beneficiary 2
	
	
	

	Beneficiary 3
	CONSIDER s7(5)

	
	

	NON-VESTED AMOUNTS
	
	
	





SECTION 25B: INCOME OF TRUSTS AND BENEFICIARIES 

	Deal with vesting of an amount in a BF (subject to s7)
Only if NO vesting, can trust be liable for tax

	25B(1)
	· Any amount rec / accrued by any person
· In his capacity as trustee of trust
· Subject to provisions of s7
· Will be deemed to accrue to an ascertained BF
· IF BF has VESTED RIGHT to amount
· NO BF has vested right to income, it will be deemed to accrue to trust itself

VESTED RIGHT
· BF will definitely receive it or it will fall into the estate of the BF should he die before pmt – includes:
· Income due + payable to BF
· Income credited to an account in favour of BF
· Income reinvested, accumulated or capitalised in name of BF
· Dealt with in favour of BF

· Trust will only have TI if NO OTHER PERSON has a vested  right to such income OR it is not deemed to accrue to another person (s7)

· Remember: s7 only applicable if there is a donation, settlement, disposition + DONOR ALIVE



	
	25B(2)
	· Where BF acquired vested right to any amount in (1)
· Due to discretion of trustee vested ito trust deed, agreement, will
· AMOUNT shall be deemed to be derived for benefit of that beneficiary


	
	25B(2A)
	· Where RESIDENT acquires VESTED RIGHT to any amount representing capital of any TRUST NON-RESIDENT
· Amount must be included in income IF – 
· Would be income if such trust had been resident; and
· Amount not subject to tax in RSA






	DEDUCTIONS AND ALLOWANCES
	25B(3)
	· Allowable deductions and allowances follow the amount they relate to 
· To extent to which amount is deemed to be a BF’s / trust’s: the deduction/allowance will be deemed to be deduction/allowance that may be made to d/mine TI derived by BF/TRUST

· KEEP BASIC PRINCIPLES IN MIND:

Example: dividends are exempt ito s10(1)(k)m no expense ito s11(a) may be deducted from dividends as it is not incurred in production of trade


	LIMITATION OF LOSSES
	25B(4)

25B(5)
	· PROHIBITS deductions + allowances allowed to be deducted in (3) from EXCEEDING TOTAL INCOME ACCRUES TO BF FROM TRUST

· LIMITED: to amount deemed to have been rec / accr to that BF

· if BF does not utilise the full amount of deduction  THE TRUST MAY UTILISE (IF TRUST SUBJECT TO SA TAX)

· If trust CANNOT UTILISE: it will be available to BF in subsequent YOA 
[bookmark: _GoBack]
{e.g.: if trust does not have sufficient TI available + not subject to SA Tax}











ASSETS IN TRUST 


Dividends


Interest


Rental


Trading income
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