BEL 300 study notes
PART 6:		ASSESSED LOSSES 	s20
· Assessed loss	=	deductions allowed 	> 	total income

· Taxpayer allowed to deduct from income tax in YOA:

1. Balance assessed loss brought forward from prev year

· If total TI is a loss; therefore negative

· Carried forward to following YOA and set off against TI

· Example 1 on slides

2. Assessed loss incurred during YOA in any other trade in RSA

· Under normal circumstance, a loss made out of ONE trade, can be set off against TI of another trade

· Eg Employment (trade 1) and sole proprietor (trade 2)

· Example on slide 7


REQUIREMENTS:			

1. TP MUST BE CARRYING ON A TRADE (for portion of year)
· Receipt of interest & dividends NOT trade (UNLESS moneylender)
· Intention to earn income and not trade

2. INCOME MUST HAVE ACCRUED TO TP

· Companies:	
· CO that fails to carry on trade for entire YOA
· PROHIBITED from carrying forward a balance of assessed loss

BUT

· Individual
· Will be allowed to set the assessed loss off against non-trade income
· Will also be allowed to carry an assessed loss forward to following YOA 
· Despite fact that he has not carried on a trade during YOA

BUT = MIGHT BE SUBJECT TO S20A



EXCEPTIONS TO BALANCE OF ASSESSED LOSS (AL) BEING SET OFF


1. Where person’s estate voluntarily / compulsorily SEQUESTRATED (unless order set aside);

· Not entitled to carry fwd assessed loss made prior to sequestration

· If order of seq set aside:	
· The balance of assessed loss to be carried must be REDUCED by amount of loss which was allowed to be set off against insolvent estate

· DELETED for YOA commencing on/after 1 JAN 2013

2. Balance of AL must be reduced by amount of any benefit resulting from compromise with CR’s

· Ito Concession granted / compromise: liabilities must have been reduced
· AND liabilities to CR’s arose in ordinary course of TP’s trade

· DELETED for YOA commencing on/after 1 JAN 2013


3. AL derived by a person carrying on a trade OUTSIDE SA may NOT be set off against income from a trade in SA




S103(2) – TAX AVOIDANCE:  “TRAFFICKING IN ASSESSED LOSSES”

· Use of an AL can be denied if purpose of agreement is SOLELY/MAINLY to utilize an AL to AVOID/REDUCE tax

Example
·  MR A has profitable business undertaking
· He purchases CO B (Pty) Ltd who has an AL for the sole purpose of avoiding the payment of tax
· After that, Mr A sells his business undertaking to B (Pty) Ltd which then derives income in B and AL can be used

· S103 (2) can be applied

· [bookmark: _GoBack]Therefore: AL of B may NOT be utilised

RING – FENCING of AL FROM CERTAIN TRADES (NAT.PERSONS)  s20A
INTRODUCTION:

· IF NATURAL PERSON makes a loss from TRADE

· Instances where loss CANT be set-off against TI from another trade

THEREFORE = LOSS IS RING-FENCED


IF LOSS IS RING-FENCED:

· Loss is carried forward to next YOA
· Can only be set off against Taxable gains from SAME TRADE
· THEREFORE = Loss is not “lost” = only LIMITED

Look at slide 22 example


2 REQUIREMENTS IF s20A applies:

· (1) there must be TRADE ACTIVITY

 (intention to trade does ≠ constitute trade; trade involves active step)


· (2) Conducted by a NATURAL PERSON




FURTHER STEPS TO BE FOLLOWED:	DETERMINE IF LOSS SHOULD BE RING-FENCED

Step 1:	Determine if person would have had to pay tax at MAXIMUM MARGINAL RATE if loss had not been incurred

	MAX MARGINAL RATE is payable when TI of individual > R580 000

	NO:	loss can be used in current year (s20A N/A)
	YES:	Step 2




STEP 2:	Does person carry on a SUSPECT TRADE?

1. SPORT: practiced by TP / his RELATIVE (incl. any form of sport; hunting; yachting; boat racing; water skiing; scuba diving)

2. DEALING IN COLLECTIBLES: by TP / relative (incl. cars, stamps, coins, antiques, militaria, art, wine)

3. RENTAL OF RESIDENTIAL ACCOMODATION 
UNLESS 
· At LEAST 80% is used by persons who are not relatives
For at least 6 months of the YOA OR

· Rental of holiday homes, BNB, guesthouses and dwelling houses

4. Rental of VEHICLES; AIRCRAFTS OR BOATS (defined in 8th schedule)
UNLESS
· At least 80% is used by non-relatives for at least 6months of YOA

5. SHOWING OF ANIMALS in competitions by TP or relative
(incl:  showing of horses, dogs and cats)

6. FARMING OR ANIMAL BREEDING (other than) full-time basis  = weekend / casual is suspect

· Notable of suspect: game farming

7. PERFORMING OR CREATIVE ARTS practiced by TP / relative (incl: acting, singing, film-making, photography, writing, pottery)

8. GAMBLING OR BETTING (INCL: trying ones luck at casino on regular basis; card playing; lottery purchases.) (EXCL: owning racehorses)
	OR

	Did person make loss from carrying on of this trade in 3 OUT OF LAST 5 YEARS?

	NO:	loss can be set-off against current year income (s20A N/A)

	YES:	step 3









Step 3:	Does trade qualify for EXCEPTION RULE / ESCAPE HATCH?

· REASONABLE PROSECT of deriving income within REASONABLE PERIOD
· Facts and circumstances = pg 210

	NO:	 loss CANNOT be used in current yr and loss = 
carried over to next YOA and MAY ONLY be set off against TGC from SAME TRADE
		(THUS = S20A APPLIES!!)
YES: 	Step 4

STEP 4:	Did the trade (excl farming) make a loss in 6 out of last 10 years of assessment?
	YES: 	exception rule cannot be used
THEREFORE: Loss is RING-FENCED ito s20A

	NO:	Loss can be set-off against TO from other trades in CURRENT YOA

FLOW CHART – SLIDE 28!


FARMING

· NOT SUSPECT if trade FULL TIME

· 6 / 10 year rule N/A  use facts & circumstances to get out of s20A

· ALL famring activities = 1 trade


IMPORTANT:

· S20A = N/A to losses incurred in 2004 YOA or previous yrs

· Losses in 2004 / prev = DO NOT take into acct in 3 / 5 year rule OR 6 / 10 year rule

· Only applicable to INDIVIDUALS (Nat. Person) + MUST be TRADE

