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DEDUCTIONS 
 
1473. Membership fees to a political party 
C:SARS v Akharwaray (68 SATC 41) deals with the tax-deductibility of amounts paid by a 
taxpayer as membership fees to a political party. 
 
The Commissioner appealed against a judgement made in the Income Tax Special Court in 
favour of the taxpayer with regard to the deductibility of membership fees paid in terms of 
section 11(a) read with section 23(g) of the Income Tax Act No. 58 of 1962 (the Act), by the 
taxpayer to his political party. 
 
At the beginning of May 1994 the taxpayer was appointed a Member of the Executive 
Council (MEC) of the Northern Cape Province. In his income tax return for the 1995 tax 
year, he claimed a deduction of R12 000 in respect of contributions made to his political 
party, namely the ANC. The amount was made up of 8 equal monthly contributions of 
R1 500. 
 
The taxpayer justified his deduction saying that he bound himself to the terms and 
conditions of the ANC’s “Code of Conduct for Elected Members of the ANC”, wherein it 
states that “(A) portion of the salary of the elected members shall be paid to the (coffers) of 
the organisation”. The taxpayer argued that the payment of the levy was compulsory and 
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failure to do so would be in contravention of the Code of Conduct. It was also stated that the 
levy was for use of the party’s facilities and offices, with no end benefit for the individual 
payer. Further it was stated that the payment did not constitute payment towards any asset 
and that if any person would leave the organisation, he will not get any benefit from the 
payments made during the past. 
 
In the Court a quo, it was held that the taxpayer’s ability to derive income as a Member of 
the Provincial Legislature was dependent on the payment of the levy and therefore there was 
a direct link between the expenditure incurred and the income producing act of the MEC. It 
was also said that the obligation to pay the monthly levy was a recurrent obligation for as 
long as the person was a member of the ANC. The payment of the levy was not to derive 
income but rather as a consequence of becoming a member. The levy was therefore held to 
be not of a capital nature and considered to be deductible under section 11(a). 
 
On appeal, it was argued on behalf of the taxpayer that an entrance fee paid to a trade or 
professional association has been held, in a previous tax court case, to be of a capital nature 
but an annual subscription is deductible if the expenditure is so closely linked with the 
production of income as to be part of the cost of the performing the income-earning 
operations.  The taxpayer also referred to Smith v SIR 1968 (2) SA 480 (A) where the Court 
found that the taxpayer-accountant’s expenditure, in defending himself against fraud 
charges, was in order to retain his name on the register of public accountants, was not of a 
capital nature but was incurred in the production of an income and therefore deductible. 
 
In the taxpayer’s alternative argument, it was argued that the amounts contributed to the 
ANC should be deductible under section 8(1)(d) of the Act. Where an allowance is granted 
to a holder of a public office, which includes a member of the Provincial legislature, to 
enable him to pay for expenditure incurred by him in connection with such office the 
taxpayer is allowed to deduct the actual expenditure incurred. 
 
The Court said that for the taxpayer to fall under the provisions of section 8(1)(d) he would 
have to show that he received the contemplated allowance in his capacity as the holder of a 
public office and that he used the particular allowance or a portion thereof within the 
prescripts of section 8(1)(d). The Court said that the respondent paid the contribution as a 
member of the ANC and did not receive an allowance in his capacity as holder of a public 
office. 
 
In conclusion the Court found that in respect of the main argument, pertaining to 
section 11(a) of the Act, the contributions paid were not dissimilar to the acquisition of an 
income-earning machine or structure and were of a capital nature and therefore not 
deductible. In respect of the alternative argument, pertaining to the deductibility in terms of 
section 8(1)(d) of the Act, the Court found that the section had no application to the 
contributions made to the ANC by the taxpayer and were therefore not deductible under the 
said provision. 
 
Deloitte 
 
IT Act:  s 8(1)(d), s 11(a), s 23(g) 
 
Editorial comment:  For the discussion of the Tax Court decision, refer item 1417. 
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GENERAL 
 
1474 What constitutes “trade”? 
ITC 1802 (68 SATC 67) essentially required the Court to deal with the “vexed question” (in 
the words of the Court) of what constitutes “trade”. 
 
The facts of the case involved the taxpayer (appellant) appealing against the 
Commissioner’s 2001 assessment which disallowed: 
 
 an assessed loss brought forward from 2000 on the grounds that the company did not 

trade and did not derive income; and 
 certain claimed expenditure on the basis that it was not incurred in the course of trade. 
 
The original Annual Financial Statements of the taxpayer showed no income in the 2001 
year of assessment. After the disallowance the taxpayer revealed income in the form of 
interest earned on loans to subsidiaries, which had previously been omitted. 
 
The taxpayer was a company, incorporated in 1985 and converted to a public company and 
its shares listed on the JSE in 1992. The company claimed its main object to be that of a 
holding company. The company and its subsidiaries manufactured and marketed luggage 
and commercial trailers and trailer components. The taxpayer objected to the assessment on 
the basis that it had traded in the year under review. 
 
The Court, in delivering its judgement, noted that the onus was on the taxpayer to show that 
an amount is not taxable and that affirmative evidence (as opposed to statements 
uncorroborated by evidence) is required to discharge this onus. 
 
In seeking to discharge its onus, the taxpayer submitted a multitude of documents in respect 
of each year of assessment from 1998 onwards (except for 1999). Included in these 
documents were minutes of meetings, a dealership agreement, minutes of AGMs, 
statements/reports by the Chairman, Corporate Governance Statements, a Directors Report 
(2000), Director’s resolutions, etc. 
 
In its judgement the Court first dealt with the interest income which was initially omitted. 
The Court noted that this had been disclosed in previous years but was omitted in the books 
in 2001. The income statement in 2000 reflected investment income but none was reflected 
in 2001. Correspondence between the taxpayer and Commissioner revealed that the taxpayer 
could offer no explanation as to the nondisclosure of the interest income. As the partner in 
charge of the former auditors was deceased, as was the former chairman of the taxpayer, 
this, along with the absence of notation in the minutes, meant that the reason for the failure 
could not be found. 
 
The Court started its enquiry by setting out the relevant legislation, including that: 
 
 Section 11(a) determines that a taxpayer may deduct any expenditure incurred in the 

production of income which is not of a capital nature. 
 Section 20 determines that a taxpayer may set off against any income derived from 

carrying on his trade, any balance of assessed loss carried forward from the preceding 
year of assessment. 
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The Court alluded to the following determinations that should be made before a deduction or 
an assessed loss carried forward will be allowed: 
 
1. Was the taxpayer carrying on a ‘trade’? 

If the answer to this is in the affirmative then two further issues must be addressed: 
 
2. Was the expenditure (sought to be deducted) in the production of income and not of a 

capital nature? 
3. Did the taxpayer derive income or a loss (in determining whether the assessed loss can 

be carried forward)? 
 
It was noted by the Court that the moment a company does not carry on a trade in a 
subsequent year, the assessed loss is forever lost. 
 
The Court, in reaching its conclusion, looked in detail at the evidence presented by the 
taxpayer in determining whether the taxpayer was carrying on a ‘trade’. 
 
The Commissioner drew the Court’s attention to the absence of any bank account, the erratic 
interest payments, the failure to declare dividends, and the absence of the making of loans. 
 
The taxpayer argued that it was not merely a passive investor but as the holding company, 
ensured the continuation of subsidiary operations. It argued along the lines that the interests 
of the group were served through the taxpayer. 
 
More specifically it was argued that the holding company was responsible for ensuring the 
continuation of the operations of the subsidiary manufacturing and marketing companies, 
including ensuring they remained listed on the JSE for the benefit of the entire group, and 
taking key decisions ranging from arranging finance through to sourcing steel. 
 
Reliance was placed on a number of authorities to submit that both the holding company and 
subsidiaries each conducted an interconnected and interdependent phase in the total 
operations: 
 
In support of this reference was made to cases like Solaglass Finance Co (Pty) Ltd v 
Commissioner for Inland Revenue (53 SATC 1) which stated that ….“it is by no means 
uncommon, in a large group of companies, for the business of the group to be rationalised 
in such a way that the activities of each subsidiary are structured with the interests of the 
group in mind”. Reference was also made to the case of Commissioner, South African 
Revenue Service v Tiger Oats Ltd (65 SATC 281) which, in recognising the contribution 
made by the holding company to the subsidiary in that case, stressed the importance of the 
distinction between a passive and active investor. 
 
The taxpayer submitted that it was an active and not a passive investor. 
 
The Court, in dealing with this argument, stated that it must look at the activities of the 
taxpayer, the functions performed by the taxpayer, the impact which any activities of the 
taxpayer had on the activities of its subsidiaries to determine whether or not the taxpayer can 
be said to have been carrying on a trade. 
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The Court also referred to Solaglass, with specific reference to where the Judge directed 
attention to the “controlling mind which brought [the wholly owned subsidiary] into 
operation” and whose “activities were directed…at promoting the interests of the group”. 
 
The question before the Court was thus whether or not the promotion of group interests was 
an integral part of the activities of the taxpayer. The Court had therefore to examine the 
nature of the activities of the taxpayer, the nature of expenditure and income and any benefit 
derived by the group from the taxpayers activities. 
 
(The Court noted that there was no authority that requires no more than the existence as a 
holding company to constitute the “carrying on of a trade”.) 
 
Based on the above the Court reached the following conclusion: 
 
1. In determining whether the taxpayer did engage in trade, the onus was on the taxpayer to 

show that trade had been conducted. 
2. The word “trade” was not defined, and it rested on the Courts to provide content. It was 

most useful to pose the question “What did the taxpayer actually do?” and then to 
examine the nature of the taxpayer’s activities. 

3. Minimal evidence was presented and that which was relevant was little more than 
circumstantial. 

4. The Court concluded that the taxpayer had not evidenced during 2001 any indication of 
the “controlling mind” referred to in Solaglass. No evidence was presented of activity in 
respect of the loans, in terms of monitoring or further investments, of involvement in 
affairs, of control or dominance exercised, of strategic management or direction of 
policy, of facilitation of the subsidiaries’ activities. 

5. The Court accordingly found that they did not carry on a “trade” and therefore that it did 
not have to proceed further with the enquiry. 

 
Deloitte 
 
IT Act:  s 11(a), s 20 
 
1475. Back-door way of compelling SARS to compromise a tax debt 
Section 91A of the Income Tax Act No. 58 of 1962 (the Act) provides that the Minister may, 
by regulation, prescribe the circumstances under which the Commissioner may waive, write 
off or compromise in whole or in part any amount of tax, duty, levy, charge or other amount 
payable by a person in terms of any Act administered by the Commissioner where that 
waiver, write-off, or compromise would be to the best advantage of the State. 
 
Draft regulations in this regard have now been published. 
 
Where there is no dispute between SARS and the taxpayer in regard to the taxpayer’s 
liability for tax, and the only issue is the taxpayer’s ability to pay, this is not a “dispute” 
falling under section 88A and is thus incapable of resolution in terms of that provision. Any 
compromise between SARS and the taxpayer in such circumstances can only be achieved in 
terms of section 91A and the Ministerial regulations. 
 
However, the draft regulations in terms of section 91A empowering SARS to waive a tax 
debt have proved a disappointment for many taxpayers. The purpose of the regulations is not 
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to relieve taxpayers from financial hardship, but to lay down a defined process whereby 
SARS can write off a tax debt which, in practical terms, is irrecoverable, or where the costs 
of attempted recovery would probably exceed the amount recovered. The taxpayer’s 
hardship, or any equitable reasons why a waiver of tax would be “fair” – for example, that 
jobs would be preserved – are irrelevant. 
 
A section 311 compromise provides a backdoor method of getting a tax debt written off 
For a company that is in straitened circumstances with a large amount of tax owing to 
SARS, a section 311 compromise with its creditors offers a way of compelling SARS to 
write off a tax debt outside of the strictures of the regulations in terms of section 91A. 
 
Until the decision in Namex (Edms) Bpk v Kommissaris van Binnelandse Inkomste (56 
SATC 91) it was unclear whether SARS is included amongst the creditors who are bound by 
a compromise or arrangement between a company and its creditors that is sanctioned by a 
Court in terms of section 311 of the Companies Act No. 61 of 1973. 
 
In that case, the Commissioner argued that a section 311 compromise between a company 
and its creditors cannot bind SARS in relation to taxes owing by the company because 
SARS is not legally entitled either to waive or to cede a claim for taxes, and SARS cannot 
be bound to a section 311 compromise or arrangement that it would be incapable of entering 
into on a contractual basis. 
 
The Appellate Division disagreed, and affirmed the important principle that, at common law 
(hence, quite outside of the foreshadowed regulations under section 91A) SARS is entitled 
to abandon a claim for tax if it is satisfied that it is irrecoverable, and that SARS is thus 
entitled to agree to a section 311 arrangement if it will thereby not recover less than it would 
have received had the taxpayer company gone into liquidation. 
 
The court went on to say (at 284; our translation; italics added) – 
 

“Consequently, I cannot see why [SARS] cannot, at common law, validly consent to an arrangement 
in terms of section 311if it stands to receive no less than would be paid out by the liquidator in the 
event of final liquidation. There is equally no reason why, in the postulated circumstances, [SARS] 
even in the absence of consent, is not bound by the sanctioning of the arrangement. SARS is, indeed, 
not being bound to something that it could not do contractually”. 

 
It follows that there is greater scope for binding SARS to a compromise, involving a partial 
waiver of tax, by utilising the mechanism of section 311 of the Companies Act, than under 
the regulations in terms of section 91A. 
 
Of course, where the section 311 compromise involves the cession or deemed cession of 
creditors’ claims to another party, the company’s tax debt is not written off. It remains intact 
and is enforceable by the cessionary, though the latter cannot utilise the extraordinary 
processes for enforcement and recovery that are available to SARS in terms of tax 
legislation. 
 
PricewaterhouseCoopers 
 
IT Act:  s 88A, s 91A 
Companies Act No. 61 of 1973:  s 311 
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1476. Advance Tax Ruling (ATR) system 
The South African Revenue Service (SARS) recently issued a guide regarding the ATR 
system. Even though South Africa did not have a formal tax ruling system, taxpayers often 
approached SARS for guidance on the interpretation of certain provisions of the legislation 
administered by SARS. To a certain extent, SARS complied with these requests and the 
responses were divided into general views and specific views. General views were often 
developed and formulated by SARS and communicated to stakeholders through 
interpretation notes, guides and brochures. On the other hand, specific views were informal 
rulings given based on a specific set of circumstances relating to a transaction to be entered 
into by the taxpayer. As there was no statutory basis for these views, they were not binding 
on either SARS or the taxpayer. 
 
The presence of the new general anti-avoidance provision in the form of section 80A-L of 
the Income Tax Act No. 58 of 1962 (the Act) may result in increased uncertainty for many 
legitimate business transactions. The far-reaching nature of the provisions of the Act 
provides SARS with the powers of overkill and this could become a real obstacle for 
genuine and commercially desirable transactions. An advance ruling mechanism could 
operate to provide a level of certainty which would be conducive to the business 
environment. 
 
In order to help taxpayers to plan their income tax affairs well in advance and to avoid long 
drawn out and expensive litigation, a scheme of ATR has been introduced with effect from 
16 October 2006 under section 76I of the Act and section 41A of the Value Added Tax Act 
No. 89 of 1991. In terms of the ATR system, SARS may issue three basic types of rulings, 
namely: binding private rulings, binding general rulings and non-binding private opinions. 
The latter two rulings will be similar to the old rulings issued by SARS. The more 
interesting rulings will be the binding private rulings issued to taxpayers providing guidance 
on how SARS interprets and applies the tax law to specific transactions. These will only 
apply in respect of transactions to be implemented by the taxpayer. Such rulings will be 
valid for a specific period and will be binding on SARS, but not on taxpayers. Such rulings 
may be withdrawn or modified under various specified circumstances, in particular dealing 
with a change of law. 
 
The scope of the rulings includes income tax, VAT, transfer duty, stamp duty and 
uncertificated securities tax. However, advance rulings will not be given on certain sections 
of the Act.  Similarly, other taxes such as customs and excise are not covered. In this 
context, any natural person, a company, a trust, an estate, foreign individual, foreign 
company or foreign trust may file an application for a ruling. There is, however, a special 
rule for partnerships and that is that a partnership may not apply for an income tax ruling, 
but individual partners may do so in their own right.  Notwithstanding the above, a partner 
may still apply for a partnership ruling provided all of the other partners agree to the terms 
and conditions prescribed. 
 
Insofar as the application for a ruling per se is concerned, an applicant may seek an advance 
ruling by making an application to SARS through the eFiling service via the Advance 
Ruling Service Portal on the SARS website. The application should be accompanied by a fee 
of R2 500 for small, medium and micro enterprises (SMMEs) and R10 000 for all others. 
Generally, the application fee is non-refundable. However, in circumstances where the 
taxpayer could not have known that the exclusion applied when filing the application or for 
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example, that there is a new court case docketed on the same issues, SARS could consider 
refunding the taxpayer. 
 
On receipt of the application, SARS will issue an “engagement letter” to the applicant. After 
examining the application and the records called for, if any, SARS may either allow the 
application to be proceeded with or it may reject the application. Where an application is 
allowed to be proceeded with, SARS will pronounce its advance ruling in writing on the 
question specified in the application. In the circumstances, taxpayers are encouraged to 
make full disclosure of the transaction in the application, as material non-disclosure will 
render the ruling void ab initio. This also applies where the transaction differs from that 
described to SARS in the application. 
 
Whilst the benefits of advance rulings tend to outweigh its negative aspects to the taxpayer, 
drawbacks nevertheless exist. One is that the taxpayer is obliged to disclose full details of 
the transaction in seeking a ruling. A ruling which is not in the taxpayer’s favour could 
operate to put him or her in an exposed and vulnerable position vis-à-vis SARS. 
Nevertheless, it is considered that this should not be raised as a reason against instituting an 
advance ruling system since taxpayers should be able to assess the risks involved in seeking 
a ruling. 
 
Existing VAT rulings 
The Revenue Laws Second Amendment Bill No. 34 of 2006 which was recently passed by 
Parliament provides that the Commissioner will not be bound by VAT rulings previously 
issued by SARS and which apply to transactions after 1 January 2007 unless the 
Commissioner prescribes in writing that the ruling has a binding effect.  This means that 
vendors will have to reapply for VAT rulings under the advance tax ruling system for them 
to have a binding effect (these applications will not be subject to any fee).  SARS indicated 
that they realise that it will not be possible to process all applications regarding old rulings 
prior to 31 December 2006, and advised that they would expect vendors to inform SARS of 
the existence of existing VAT rulings, and these rulings will remain in force until they are 
either confirmed or officially withdrawn.  SARS further advised that they would provide 
guidance with regard to the treatment of existing VAT rulings soon.  Vendors are, however, 
best advised to identify all their VAT rulings in any event in anticipation of re-applying for 
them to have a binding effect. 
 
Edward Nathan Sonnenbergs Inc. 
 
IT Act:  s 76I, s 80A-L 
VAT Act:  s 41, s 41A 
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GROSS INCOME 
 
1477. Pension fund lump sum payment  
ITC 1800 (68 SATC 34) deals specifically with the computation of “gross income” where a 
lump sum benefit was received by the taxpayer from his pension fund. 
 
The facts of the case were as follows: 
 
The taxpayer was at the time of his retirement a member of a pension fund administered by 
Old Mutual. After his retirement he received a monthly pension from the Fund. Old Mutual 
decided to demutualise during 1999 and as a result thereof it allocated 3 826 900 shares to 
the Fund. The shares were converted to cash by the Fund and added as a windfall profit to 
the general reserve account. 
 
During March 1999 the trustees offered the value of the share allocations to pensioners 
through the following options: 
 
 Pensioners could remain members of the Fund and receive 50% of the share allocation in 

cash or as an additional pension, or 
 Pensioners could have their pensions transferred to individual contracts in terms whereof 

their membership of the Fund would cease and they would become eligible to receive 
100% of the value of the demutualization shares made available to them in a lump sum. 

 
The taxpayer chose to have his pension transferred, whereupon his membership of the Fund 
ceased and he received 100% of the value of the shares allocated to him. 
 
The taxpayer indicated on his 2001 tax return the receipt of the amount of R155 302, as a 
receipt of a capital nature. 
 
The Commissioner: SARS assessed the taxpayer on the basis that the amount received was 
income. 
 
On appeal to the Tax Court, the Commissioner relied on the definition of “gross income” as 
contained in paragraph (e) of that definition. Paragraph (e) of the “gross income” definition 
includes in income “any amount determined in accordance with the provisions of the Second 
Schedule…. in respect of lump sum benefits received by or accrued to such person from or 
in consequence of his membership or past membership of any fund …”. The Second 
Schedule to the Income Tax Act No. 58 of 1962 (the Act) deals with the computation of 
gross income derived from lump sum benefits from pension funds. 
 
The Court held that the only question to be determined was whether the amount received by 
the taxpayer had been received “from or in consequence of” his membership of the Fund. 
 
It was held that, although the demutualization was the event that resulted in the windfall 
which accrued to the Fund, it was not the event that resulted in the windfall benefit being 
passed on to the appellant. If the trustees of the Fund had decided not to distribute the 
windfall to its members or past members at the time, the appellant would not have received 
it. The taxpayer benefited from the decision of the trustees to distribute the windfall amongst 
members or past members only because he was a member of the Fund. 
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The taxpayer sought to argue that the abovementioned argument does not hold, as he had 
to relinquish his rights to his pension. The Court found that the fact that the taxpayer had to 
relinquish his rights to his pension was merely a condition of his election and a consequence 
thereof. It was a choice he was given only because he was a past member of the Fund. 
 
The Court therefore found that the amount constitutes a lump sum as contemplated in 
paragraph (e) of the definition of “gross income” in section 1 of the Act, as read with 
paragraph 2 of the Second Schedule to the Act and therefore to be included in the taxpayer’s 
gross income. The Court held that the assessment should be referred back to SARS to be 
revised in order to take into account the rating concessions provided for in section 5(10) of 
the Act. (Section 5(10) ensures that some lump sums are taxed at the average rate of tax 
applicable to the taxpayer’s taxable income, excluding the lump sum amount. The lump sum 
is therefore not taxed at the marginal rate). 
 
Deloitte 
 
IT Act:  s 1, par (e) definition “gross income”, s 5(10), Second Schedule par 2 
 
1478. Lump sum benefit received upon retirement – period of accrual 
Unreported Case No. 11475 dealt with an appeal where the issue was whether a lump sum 
benefit received by a taxpayer on retirement from a company provident fund (the Fund) 
accrued to him in the 2001 or 2002 year of assessment.  The taxpayer and employer differed 
in their opinion as to when the lump sum accrued and hence in which tax year the lump sum 
would be taxable. 
 
The facts of the case were as follows: 
 
The taxpayer was employed by a group of South African companies (the group) for the 
period beginning March 1966 and ending February 2001. During the course of his 
employment (420 months in total) he worked temporarily outside South Africa for a period 
of 59 months. The taxpayer had been a member of the group’s provident fund throughout his 
employment period. On 28 February 2001, after giving one month’s notice and receiving 
approval from the group, the taxpayer took “early retirement”. He was 61 years of age. 
Subject to his retirement, he was paid a lump sum benefit from the Fund which he received 
some time after 28 February 2001 but during the 2002 tax year. 
 
On the basis that it was of the view that the accrual took place in the taxpayer’s hands in the 
2002 tax year, the group did not reflect the lump sum payment in the taxpayer’s 2001 
income. Instead, the lump sum was taxed in the 2002 year of assessment. The taxpayer was 
also deprived of a section 9(1)(g) benefit on income earned outside South Africa by the 
taxpayer. 
 
The taxpayer objected to the assessment against him. His objections were primarily based 
upon the contention that, despite receiving the lump sum payment during the 2002 tax year, 
the lump sum amount had, in fact, accrued to him at a date no later than 28 February 2001. 
 
Given that “entitlement” to a lump sum retirement benefit is governed by the common law 
(ITC 1711 (63 SATC 410)), and not the “gross income” definition in section 1 of the Income 
Tax Act No. 58 of 1962 (the Act), the Fund Rules were examined. 
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By virtue of the taxpayer having taken “early retirement”, he relied on Rule 8.1.2 of the 
Fund Rules. In terms of this Rule, the taxpayer becomes entitled to the lump sum benefit on 
the “early date of retirement” (hence, 28 February 2001 in this case) provided that one 
month’s notice has been given and approval by the employer has been obtained. Rule 8.1.2 
defines “early retirement date” to be: 
 

“The first day of the month, after the member attains 55, but before the normal 
retirement date on which the member retires, for reasons other than ill health.” 

 
In hope of substantiating their view that accrual had occurred on 1 March 2001, and not 
28 February 2001, the group explored possible interpretations of the Fund Rules and cited 
SARS’ General Notice 11 which applies under circumstances where fund rules are unclear 
or ambiguous. This Notice provides that the member’s benefits accrue on the day following 
the member’s date of retirement from service i.e. 1 March 2001 in this particular case. 
 
Based on all evidence, the Court found that the taxpayer had complied with the Rules of the 
Fund by giving one month’s notice and receiving approval by the group. The Court thus 
held that the taxpayer had fulfilled the condition for “early retirement date” at midnight on 
28 February 2001.  Consequently, the lump sum had accrued during the 2001 year of 
assessment and was, therefore, taxable in 2001. 
 
The Court held further that “the interpretation of the rules by Administrators of the fund 
cannot affect the interpretation of the rules of the fund which is a matter of law” and that 
SARS’ General Notice 11 does not bear the force of law. Instead, it remains subject to the 
rules of the Fund.  As a result of the Court’s ruling both the 2001 and 2002 assessments 
were set aside and adjusted accordingly: 
 
In respect of the 2001 year of assessment, the group was ordered to include the lump sum 
amount in the taxpayer’s gross income. Given that 14% of the lump sum benefit was derived 
from a source outside South Africa, for the purposes of section 9(1)(g) of the Act, only 86% 
of the lump sum amount was to be included in the taxpayer’s taxable income. 
 
Deloitte 
 
IT Act:  s 1 definition of “gross income”, s 9(1)(g) 
SARS General Notice 11 
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INDIRECT TAXES 
 
1479. Amendments affecting various indirect taxes 
The following amendments below are as a consequence of the following Acts, Small 
Business Tax Amnesty and Amendment of Taxation Laws Act, and Second Small Business 
Tax Amnesty and Amendment of Taxation Laws Act. 
 
Stamp duty 
Currently participation interests in a collective investment scheme which is a trust are 
exempt from stamp duty. This exemption has now been extended to encompass participatory 
interests in all collective investment schemes (i.e. unit trusts and open-ended investment 
companies). The amendment is deemed to come into operation on 1 July 2006 and applies 
where such marketable security was transferred or acquired on or after that date. 
 
Transfer duty 
Under current legislation only spouses who were married in community of property could 
acquire the ownership of a property free of transfer duty as a result of the death of their 
spouse or the dissolution of their marriage. The Transfer Duty Act has been amended to 
ensure that no transfer duty is payable on the acquisition of property as a result of the death 
of a spouse or dissolution of marriage or union, irrespective of whether the marriage or 
union was in or out of community of property. 
 
Value-Added Tax 
Biodiesel will, as from 1 April 2006, be subject to VAT at the zero rate. The importation of 
biodiesel will be exempt from VAT as from 1 April 2006. 
 
Uncertificated Securities Tax (UST) 
In recognition of the fact that dividends and rights are sometimes ceded separately from the 
ownership of the full security, the UST Act is amended to differentiate between the amount 
on which UST is payable if full ownership is transferred as opposed to limited rights in the 
security. 
 
Where the full beneficial ownership in a security is acquired, the amount on which UST is 
payable will be the greater of – 
 
 the amount declared by the person acquiring such security; or 
 if no amount is so declared, or if the amount so declared is less than the lowest price of 

the securities on the date of the relevant transaction, the closing price of those securities 
on the date of the relevant transaction. 

 
Where any of the rights or entitlements in the beneficial ownership of a security is acquired, 
the amount on which UST will be payable by the person who acquires those rights or 
entitlements, will be the greater of – 
 
 the amount of the consideration declared by the person who acquires those rights or 

entitlements; or 
 the fair market value of those rights or entitlements on the date of acquisition thereof. 
 
As with stamp duty, the exemption from UST is extended to the acquisition of securities in 
collective investment schemes. 
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The proposed amendments apply to changes in beneficial ownership effected on or after 
1 July 2006. 
 
Deloitte 
 
Small Business Tax Amnesty and Amendment of Taxation Laws Act 
Second Small Business Tax Amnesty and Amendment of Taxation Laws Act 
Stamp Duties Act:  Item 15 of Schedule 1 
Transfer Duty Act:  s 9(1)(i) 
Uncertificated Securities Act:  s 5 
VAT Act:  s 11(1)(h) 
 
 
OBJECTIONS AND APPEALS 
 
1480. The fiscus must show its hand in tax appeals 
It has long been accepted that, in civil litigation, the purpose of the pleadings filed by the 
parties is to define the issues in dispute between them, so that neither can spring any surprise 
on the other in the course of the trial. 
 
Pleadings also serve to apprise the Court, at the outset, of what factual and legal issues are at 
stake, and the rival contentions of the litigants in relation to those facts and issues. 
 
In Australia there is no strict requirement that pleadings be filed by the taxpayer or the 
Commissioner in taxation appeals in the Federal Court. However, the judgment of the 
Federal Court in Rio Tinto Ltd v Commissioner of Taxation [2004] FCA 335 has laid down 
standards that must henceforth be met by the Commissioner in filing the equivalent of 
pleadings in tax appeals. 
 
The Federal Court rules require the Commissioner, within 28 days of being served with an 
application commencing a tax appeal, to file a statement that succinctly outlines the 
Commissioner’s contentions, and the facts and issues in the appeal as perceived by the 
Commissioner. This is known as the Statement of Facts, Issues and Contentions. 
 
In the Rio Tinto case, the Federal Court held that the Statement filed by the Commissioner 
was inadequate and ordered the Commissioner to file an amplified document. 
 
The Court said that the most significant deficiency in the statement filed by the 
Commissioner was the absence of any articulated basis for the contentions advanced by the 
fiscus in the appeal. It further said that the statement did not disclose the facts on which the 
Commissioner had based his assessment and that the manner in which he arrived at his 
assessment was consequently oppressive to the taxpayer. 
 
In Australia, the requirement that the Commissioner disclose his contentions is regarded as 
particularly significant in cases involving Part IVA, which is the general anti-avoidance 
provision of Australia’s tax legislation, broadly corresponding to the now repealed section 
103(1) of the Income Tax Act No. 58 of 1962 (the Act). 
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The federal court said that the factual aspect of the Commissioner’s Statement did not 
sufficiently refer to Part IVA. It is clear that the Court expects the Commissioner, in a case 
involving Part IVA, to state the factual basis of the assessment, and the contentions which 
the fiscus intends to prove.  
 
South Africa has a clearly defined pre-trial process to define the facts and issues in 
dispute in an appeal 
South Africa is in advance of Australia in laying down a clear and detailed process to ensure 
that, in any appeal against an assessment, the Commissioner fully discloses to the taxpayer 
the basis on which he arrived at the disputed assessment, and for defining the issues for 
adjudication by the court. 
 
Thus, section 107A of the Act provides that the Minister may promulgate rules prescribing 
the procedures to be observed in lodging an objection and noting an appeal, and the conduct 
and hearing of an appeal before a Tax Court. 
 
Rule 3(1)(a) of those rules provides that, in an appeal to the Tax Board or the Tax Court, any 
taxpayer who is aggrieved by an assessment may, by written notice delivered to the 
Commissioner within 30 days of the assessment, request the Commissioner to furnish 
reasons for the assessment. 
 
Rule 9(1) makes provision for a meeting between the taxpayer and the Commissioner to 
attempt to limit the issues in dispute in the foreshadowed litigation, and a minute must be 
drawn up recording the outcome of the meeting. 
 
Rule 10(1) provides that the Commissioner must deliver to the taxpayer a statement of the 
grounds of assessment, and rule 12 states that the issues in any appeal will be those defined 
in that statement read with the grounds of appeal. 
 
Rule 16(1) provides for a mandatory pre-trial conference, and a minute must be drafted 
recording the matters dealt with at that meeting.  Rule 18 provides that, at least 30 days 
before the hearing of the appeal, the Commissioner must provide the appellant and the 
Registrar with a dossier containing copies of relevant documentation. 
 
PricewaterhouseCoopers 
 
IT Act:  s 107A and related rules 
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SARS NEWS 
 
1483. Interpretation Notes, Media Releases and other documents 
4 January 2007 - Rule Amendments 05 January 2007  
 
 
11 January 2007 - Rule Amendments for 12 January 2007  
 
 
Readers are reminded that the latest developments at SARS can be accessed on their website 
http://www.sars.gov.za. 
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